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INTRODUCTORY  REMARKS 


The  following  materials  include  a  precis  on  the  music  industry,  two  fact  situations  with 
accompanying  exercises,  and  related  excerpted  royalty  provisions  from  a  recording  agreement 
and  publishing  agreements,  respectively.  The  fact  situation  pertaining  to  a  recording  contract 
will  be  addressed  in  the  first  class  and  the  one  pertaining  to  music  publishing  contracts  will  be 
addressed  in  the  second  class.  You  will  need  to  read  the  precis  prior  to  doing  the  exercises. 

Prior  to  my  first  lecture,  I  would  ask  that  you  review  all  of  these  materials  and  attempt  the 
first  exercise.  My  experience  has  been  that  only  a  handful  of  students  actually  bother  to  prepare 
this  assignment  in  advance.  Those  who  did  not  prepare  prior  to  the  lecture  experienced  difficulty 
following  along  and  really  did  not  benefit  from  the  format  of  my  presentation,  which  is  more 
practical  than  theoretical. 


TABLE  OF  CONTENTS 


1 .  Copyright  and  the  Music  Industry  p.3 

2.  General  Comments  about  the  Fact  Situations  p.32 

3.  Fact  Situation  1 :  Attack  of  the  Astral  Bazaar  p.33 

4.  Fact  Situation  2:  Scott  Soul  p.59 

5.  Recommended  Reading  p.79 
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COPYRIGHT  AND  THE  MUSIC  INDUSTRY 


Susan  Abramovitch1 


I.  INTRODUCTION 

You  wake  up  to  the  sound  of  your  alarm  clock  blaring  music  at  you.  Michael  Bolton 
painfully  serenades  you  about  what  happens  when  a  man  loves  a  woman.  You  realize  your 
partner  changed  your  radio  settings,  and  the  station  is  set  on  one  of  the  hundred  easy  listening 
stations  that  fill  the  FM  dial.  You  muster  the  energy  to  slam  your  hand  down  on  the  snooze 
button,  rescuing  yourself  from  the  chorus.  You  pop  out  of  bed  and  throw  together  some 
breakfast.  You  Tivo  last  night’s  episode  of  Mad  Men.  Don  Draper  is  sitting  in  his  office, 
smoking  unfiltered  Lucky  Strikes,  trying  to  come  up  with  a  cigarette  advertising  campaign  while 
a  moody  ballad  plays  over  the  soundtrack.  You  make  a  mental  note  to  scan  the  closing  credits 
for  the  name  of  the  song.  You  have  about  an  hour  to  get  to  the  Music  Law  Conference.  Just 
enough  time  to  fire  up  iTunes  and  download  the  track  to  your  iPod.  You  jump  into  your  car  and 
turn  on  your  Sirius  satellite  radio  unsure  if  you’re  in  the  mood  for  old  jazz  standards,  hip-hop  or 
80s  pop.  As  you  fight  through  traffic,  you  get  a  call  on  your  cell  phone,  and  instead  of  a  ring  you 
hear  the  chorus  of  a  pop  song  you  were  really  into  last  month  but  are  now  completely  sick  of. 
You  make  a  mental  note  to  download  a  new  ringtune  when  you  get  home  tonight.  You  park  your 
car  and  hurry  down  the  busy  city  street.  A  live  band  is  playing  in  front  of  a  building  where  they 
are  celebrating  the  opening  of  a  new  courtyard.  The  band  plays  some  cover  songs  of  hits  from 
Arcade  Fire,  Death  Cab  for  Cutie  and  1970s-era,  pre-Lion  King  Elton  John.  You  ignore  them 
and  rush  into  the  building  that’s  hosting  the  Conference.  After  a  long  wait,  you  step  into  the 
elevator  and  are  greeted  with  a  “Kenny  G”-ified  version  of  the  Stones’  “Street  Fighting  Man”. 
You  walk  into  the  conference  hall  and  the  lead  speaker  is  running  a  little  late.  The  person  next  to 
you  is  playing  a  videogame  on  his  PSP,  the  soundtrack  of  the  game  leaking  out  from  under  his 
headphones  as  you  watch  him  shoot  up  a  warehouse  full  of  gangsters.  You  sit  back,  take  a 
breath  and  never  for  a  moment  wonder  how  many  entities  had  to  clear  licences  or  pay  royalties 
on  all  the  music  that  made  up  the  soundtrack  to  your  very  ordinary,  weekday  morning. 

The  world  of  the  music  industry  may  seem  simple  to  the  average  person:  an  artist  writes 
and/or  performs  some  songs,  eventually  gets  signed  to  a  recording  deal  with  a  record  company, 
and  then  the  artist  and  company  go  on  to  make  money  from  record  and  touring  sales.  Most 
people  don’t  think  about  how  the  industry  works  much  beyond  what  they  see  through  the 
television  or  read  in  print  about  “rich”  artists  and  the  even  “richer”  companies  to  which  they  are 
signed.  It  may  seem  odd  to  some  that  lawyers  exist  who  base  their  entire  practises  on  dealing 
with  music  industry  issues.  The  reality  is  that  the  music  industry  is  a  complicated  maze  of 


1  Susan  Abramovitch,  B.C.L.,  LL.B.  (McGill);  member  of  the  Law  Society  of  Upper  Canada,  Barreau  du  Quebec, 
and  New  York  Bar.  Susan  is  a  partner  at  Gowling  Lafleur  Henderson  LLP  in  its  Toronto  office  and  practices 
exclusively  in  entertainment  law.  This  paper  incorporates  elements  of  an  article  written  by  Susan  Abramovitch  and 
Graham  Henderson  for  use  at  Osgoode  Hall  Law  School. 
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pitfalls,  overlapping  rights  and  rapidly  changing  technology.  Lawyers  help  navigate  the  myriad 
of  rights  that  can  exist  within  the  realm  of  music. 

The  information  in  this  section  will  provide  a  practical  overview  of  the  major  legal  issues 
arising  in  music  recording  and  music  publishing  agreements,  and  how  the  development  of  online 
distribution  is  affecting  the  industry. 


II.  COPYRIGHT  AND  THE  RECORDING  INDUSTRY 

A.  Understanding  a  Recording  Agreement 

The  record  deal  is  often  the  first  contract  a  musician  will  sign.  Though  it  may  be 
amended  occasionally,  this  agreement  could  well  span  the  musician’s  career.  Given  the  potential 
life  span  of  the  recording  agreement,  and  the  vast,  but  unpredictable,  range  of  success  or  failure 
that  may  occur  during  the  career  of  the  musician,  the  lawyers  on  both  sides  of  the  negotiation 
must  be  very  careful  to  consider  all  of  the  possibilities  that  may  arise  and  demonstrate  a  sense  of 
proportion.  A  musician’s  lawyer  should  know  what  to  ask  for  but,  more  importantly,  when  to 
ask  for  it.  The  following  recording  agreement  clauses  are  likely  to  be  the  subject  of  a 
negotiation. 

1.  Term 

You  have  probably  seen  musicians  boast  of  a  “worldwide,  7-album”  deal.  The  term  of  a 
recording  agreement  is  usually  measured  in  terms  of  a  number  of  albums2  in  the  contract.  The 
record  company  will  typically  commit  to  producing  (i.e.,  paying  for)  1  album,  with  options  on 
the  record  company’s  part  to  produce  additional  records;  usually  to  a  maximum  of  5  or  6.  These 
so-called  “one-way”  options  mean  that  the  musician  can  only  count  on  the  production  of  one 
album,3  and  if  the  first  album  does  well,  the  record  company  will  likely  exercise  its  option  for 
subsequent  albums.  If  the  original  deal  provided  for  a  shorter  term,  the  musician  will  serve  out 
the  contract  more  quickly  and  be  in  a  position  to  negotiate  a  better  deal  in  the  event  of  success. 


2  A  7-album  term  could  easily  run  for  more  than  7  years.  In  today's  music  world,  record  companies  rarely  accept, 
and  artists  rarely  deliver,  new  records  every  year.  Take  for  example  Maroon  5.  Their  sophomore  album  “It  Won’t 
Be  Soon  Before  Long”  was  released  in  May  of  2007,  5  years  after  the  release  of  their  debut  album  “Songs  About 
Jane”.  Under  California’s  “Seven  Year  Rule”  entertainers  cannot  be  held  to  a  service  contract  for  longer  than  seven 
years  but  recording  artists  lost  that  protection  in  1987  with  the  insertion  of  s.  2855(b)  of  the  California  Labour  Code. 
Courtney  Love  and  the  Dixie  Chicks  have  recently  sued  their  labels,  both  ultimately  settling,  arguing  that  standard 
recording  contracts  are  “unconscionable.”  California  lawmakers  were  considering  reinstating  the  Seven  Year  Rule 
for  the  benefit  of  recording  artists,  but  the  political  momentum  for  this  has  fizzled. 

3  2007  American  Idol  contestant,  Jory  Steinberg,  was  previously  signed  up  for  a  seven-album  deal  with  record  label 
143,  owned  by  Canadian-born  producer  David  Foster.  A  management  shuffle  at  the  record  label  occurred  before  her 
first  album  was  even  given  a  title.  The  record  was  never  released  and  she  was  dropped  from  the  label.  In  another 
example.  Chrysalis  records  signed  Chrissy  Steele  for  a  7-album  worldwide  deal  as  a  solo  artist  to  break  her  not  only 
in  Canada,  but  in  the  U.S.  and  internationally.  Her  first  album  garnered  2  Juno  Award  nominations,  but  when 
Chrysalis  Records  was  bought  out  by  another  label  and  all  of  the  staff  who  signed  her  were  let  go,  the  label 
eventually  dropped  her. 
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2. 


Advance  and  Recording  Budget 


An  advance  is  a  lump-sum  payment  made  by  the  record  company  to  the  recording  artist: 
it  constitutes  a  non-returnable,  recoupable  pre-payment  of  royalties.  Because  the  advance  is 
recoupable  from  artist  royalties,  it  is  similar  to  a  loan.  However,  unlike  a  loan,  in  the  event  that 
insufficient  records  are  sold  to  recoup  the  advance,  the  musician  will  not  be  required  to  repay  the 
difference.  Many  musicians,  even  those  with  substantial  record  sales,  may  never  see  any 
royalties  apart  from  the  initial  advance.  This  occurs  because  the  amounts  paid  to  or  on  behalf  of 
the  musician  by  the  record  company  (the  “recoupment  account”)  often  grows  faster  than  the 
musician  earns  royalties.  The  vast  majority  of  musicians  will  spend  their  entire  careers 
“unrecouped”. 

The  advance,  if  “all-in,”  will  include  both  funds  intended  to  cover  the  recording  costs  as 
well  as  an  artist  advance.  If  any  money  is  left  over  after  the  production  of  the  album,  the 
musician  will  keep  it.  Often,  however,  the  all-in  advance  is  not  sufficient  to  cover  the  actual 
recording  costs  and  the  musician  is  left  with  little  or  nothing  in  the  way  of  an  advance.  In  order 
to  avoid  this,  musicians  sometimes  succeed  in  negotiating  an  “artist  advance”  that  is  separate 
from  the  recording  fund. 

The  degree  of  control  each  party  exercises  over  the  expenditure  of  the  recording  cost 
portion  of  the  advance  should  be  a  major  issue  in  the  negotiation.  In  some  instances  record 
companies  will  assume  complete  control  of  this  process.  Such  was  the  case  as  between  the  band 
Frankie  Goes  To  Hollywood  and  their  label  Zang  Tumb  Tuum  Records  (ZTT).  Trevor  Horn,  a 
principal  of  ZTT,  tinkered  so  much  with  the  master  recordings  for  Frankie  Goes  to  Hollywood’s 
first  two  albums  that  the  final  recording  costs  totalled  over  £1,000,000.  Horn  claimed  that  the 
huge  success  of  these  albums  was  a  direct  result  of  his  expensive  handiwork.  The  band’s  royalty 
earnings,  however,  were  drastically  postponed  pending  recoupment  of  this  amount.  The  band 
tried  to  leave  its  deal,  was  sued,  but  successfully  counterclaimed  against  ZTT  alleging,  among 
other  things,  that  these  recording  costs  were  unreasonable.4 

3.  Royalties 

Recording  artists  earn  royalties  from  the  sale  of  their  recordings  on  traditional  media  like 
CDs  or  cassettes,  and  more  recently  through  digital  distribution.  In  the  recording  contract, 
royalties  are  expressed  in  terms  of  a  percentage,  or  “points”.  However,  until  the  amount  against 
which  this  percentage  will  be  calculated  is  determined,  and  the  deductions  and  prorations  are 
distilled,  the  statement  that  a  musician  has  a  “12-point  deal”  is  rather  meaningless.  In  order  to 
see  the  actual  value  of  a  deal,  a  so-called  “penny  rate  calculation”  must  be  undertaken: 


4  See  Zang  Tumb  Tumm  Records  Limited  v.  Holly  Johnson  (1989)  England  Court  of  Appeal,  affirming  Zang  Tumb 
Tumm  Records  Limited  v.  Llolly  Johnson  (1988)  England  High  Court  of  Justice,  Chancery  Division,  Action  CH  1987 
Z  No.  4889. 
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►  ◄ 


T 

[The  calculation  SLRP  -  PD  -  FG  is  sometimes 
called  the  “Royalty  Base  Price”] 


(a)  Pricing  (SRLP/PPD) 

The  amount  against  which  the  royalty  percentage  will  be  calculated  traditionally  was  the 
record  companies’  Suggested  Retail  List  Price  (“SRLP”).  Today,  most  record  companies  use  the 
Published  Price  to  Dealers  (“PPD”).  Until  recently,  the  PPD  published  by  most  major  companies 
for  a  CD  was  around  CDN  $15.00  in  Canada  and  US  $12.00  in  the  United  States.  In  September 
2003,  Universal  Music  Canada  announced  a  groundbreaking  decrease  in  wholesale  prices  in  the 
hopes  of  spurring  record  sales.  The  revised  rates  included  a  PPD  of  CDN  $1 1.98  for  “top-line” 
records  and  CDN  $7.66  for  “new  artist”  pricing. 

(b)  Packaging  Deductions 

Once  the  base  amount  has  been  established,  a  deduction  for  packaging  is  applied.  The 
theory  behind  this  deduction  is  that  the  musician’s  royalty  should  be  paid  only  on  that  portion  of 
the  record  price  that  represents  the  recording  embodied  on  the  disc  or  tape,  and  not  the 
packaging. 

Packaging  deductions  depend  on  the  media  format,  and  range  from  1 0%  (for  the  almost 
non-existent  vinyl  format)  to  25%  (for  CDs)  expressed  as  a  percentage  of  the  SRLP  or  PPD.  The 
resulting  reductions  are  anomalously  high  if  you  consider  that  the  actual  cost  of  a  typical  CD 
(disc,  inserts  and  jewel  case)  ranges  from  CDN  $0.75  to  $1.30,  depending  on  the  volume  of  the 
manufacturing  run.  These  rates  are  rarely,  if  ever,  negotiable.  The  effective  result  is  a  reduction 
by  up  to  a  factor  of  25%  of  the  stated  royalty.  That  is  why  virtually  all  purported  “12-point 
deals”  are,  in  reality,  “9-point  deals”. 

A  current  practice  that  is  difficult  to  understand  is  the  application  of  “container  charges” 
or  “packaging  deductions”  to  digital  distribution  royalties.  Packaging  deductions  relate  to  inserts 
and  jewel  cases  for  CDs  for  example,  and  since  there  is  no  such  packaging  for  digital  downloads, 
intuitively,  the  deduction  makes  little  sense.  Three  of  the  four  major  record  companies5  are 
beginning  to  respond  to  artist  demands  that  the  digital  distribution  royalty  rates  be  revised.  The 


5  These  four  major  record  companies  are  Universal  Music  Group,  Sony  Music  Entertainment,  Warner  Music  Group 
and  EMI  Group.  EMI  has  recently  made  attempts  to  acquire  Warner,  which  Warner  rejected.  Also,  the  potential 
merger  suffered  another  setback  in  July  2006  when  a  European  Court  rejected  the  merger  of  Sony’s  music  division 
with  the  German  media  conglomerate  Bertelsmann  as  the  decision  casts  doubt  on  whether  a  Warner-EMI  merger 
would  be  accepted  by  regulators. 
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application  of  deductions  to  digital  downloads,  and  its  effect  on  royalties,  is  the  source  of 
lawsuits  launched  by  various  artists  and  groups.6 

(c)  Percentage  of  Net  Sales  and  Free  Goods 

Some  record  companies  apply  a  further  reduction  by  paying  royalties  on  only  a  portion  of 
their  record  sales,  usually  around  85-90%,  to  reflect  the  discounts  granted  to  their  accounts.  The 
theory  for  this  further  deduction  is  that  the  portion  of  the  record  price  that  represents  a  discount 
should  not  bear  a  royalty.  This  is  accomplished  in  two  different  ways.  Some  record  companies 
simply  state  that  royalties  will  only  be  paid  on  85%  of  the  records  that  are  sold.  Others  state  that 
royalties  are  payable  on  1 00%  of  all  records  sold,  but  define  “records  sold”  as  records  shipped 
less  free  goods  and/or  discounts. 

The  concept  of  “free  goods”  is  just  another  way  of  expressing  this  discount.  For 
example,  instead  of  offering  a  15%  discount  on  the  wholesale  price  of  records  sold,  the  record 
company  will  offer  15  additional  “free”  units  for  every  85  shipped.  So-called  “volume  accounts” 
(like  HMV)  are  typically  entitled  to  volume  discounts  as  high  as  12-15%. 

This  deduction  in  the  royalty  calculation  can  be  anomalous  when  applied  to  music  that  is 
digitally  downloaded,  especially  when  the  contracts  stipulate  at  the  outset  that  royalties  will  only 
be  paid  on  a  certain  percentage  of  all  records  sold.  As  the  download  business  is  currently 
structured,  free  goods  deductions  have  no  place  since  retailers  are  not  being  granted  discounts 
whether  by  price  reduction  or  free  units. 

(d)  Reduction  for  CDs  /  New  Technology 

A  few  record  companies  reduce  the  royalty  payable  for  CDs  or  digital  downloads  by  a 
further  percentage  (often  20-25%),  arguing  that  this  deduction  compensates  for  the  research  and 
development  costs  that  are  incurred  in  developing  the  new  technology  (a  “new  media 
deduction”).  CDs  have  been  a  mainstream  product  for  almost  two  decades,  and  the  record 
companies  have  long  since  recouped  the  start-up  costs  of  this  format.  A  “new  media  deduction” 
in  a  contract  should  not  include  CDs.  Further,  with  respect  to  new  technologies,  one  can  try  to 
negotiate  a  clause  that  progressively  reduces  the  percentage  deduction  as  the  particular  new 
technology  in  question  becomes  more  prevalent. 

(e)  Royalty  Rate 

The  SRLP  or  PPD,  as  applicable,  less  the  packaging  deduction,  less  any  reductions, 
yields  a  “Royalty  Base  Price”,  against  which  the  royalty  is  finally  calculated.  Generally 
speaking,  the  royalty  rate  itself  will  range  from  10-20%  of  the  SRLP,  or  15-30%  of  the  PPD, 
influenced  by  factors  such  as  the  popularity  of  the  musician  and  the  size  of  the  record  company. 
As  underscored  above,  the  percentage  is  not  as  important  as  the  final  penny  rate  calculated  after 
taking  into  account  the  foregoing  deductions  and  other  factors. 


6  See  below:  Allman  et  al  v.  Sony  BMG  Music  Entertainment ,  Section  II.A.3.(e),  “Royalty  Rate”. 
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The  choice  of  which  royalty  rate  to  apply  to  digital  downloads  is  the  source  of  two  recent 
lawsuits:  the  first  was  initiated  by  Third  Story  Music  (publishing  company  for  Tom  Waits) 
against  Warner  Music  Group7,  and,  the  second,  is  a  class-action  suit  led  by  Cheap  Trick  and  The 
Allman  Brothers  Band  against  Sony  BMG8. 

The  common  issue  among  these  cases  is  whether  digital  distributions  should  be 
considered  a  license  or  a  sale.  This  is  an  important  issue  within  the  music  industry  as  artists 
receive  different  royalty  rates  depending  on  the  distribution  method;  they  get  a  more  favourable 
rate  when  their  music  is  distributed  as  a  license  as  opposed  to  a  physical  sale. 

The  facts  of  the  Allman  Brothers  case  illustrate  the  point:  Sony  BMG  has  been 
calculating  royalties  for  digital  downloads  as  though  they  were  sales  of  physical  CDs.  The 
plaintiff  class  (which  potentially  could  reach  2,500  artists)  in  the  case  argued  that  downloads 
should  be  treated  as  a  license,  which  would  entitle  them  to  50%  net  receipts  from  each  download. 
Instead  of  the  approximate  $0.30  the  plaintiffs  claimed  they  should  have  received  for  each  $0.99 
digital  transaction,  Sony  BMG  has  been  paying  them  $0,045.  The  bands  claimed  over  $25 
million  in  damages.9 

These  claims  were  recently  dismissed.10  The  contract  between  the  parties  stated  that  the 
impugned  royalties  applied  to  “all  forms  of  reproductions,  now  or  hereafter  known.”  The 
plaintiffs  acknowledged  that  digital  music  files  fell  within  the  meaning  of  “all  forms  of 
reproductions,  now  or  hereafter  known.”  However,  they  stressed  that  technological  advances 
rendered  the  agreed-upon  royalty  formula  as  more  advantageous  to  Sony  BMG.  Daniels  J.  held 
that  advances  in  future  technologies  were  clearly  provided  for  in  the  contracts  by  the  provision 
that  governed  the  distribution  of  recordings  via  “all  forms  of  reproduction,  now  or  hereafter 
known.”  The  Court  further  stated  that  “the  emergence  of  a  new  era  of  digital  sound  recordings 
does  not  afford  plaintiffs  the  right,  under  the  guise  of  contract  interpretation,  to  rewrite  the  terms 
of  the  contracts  in  order  to  secure  a  more  favourable,  or  what  they  consider  to  be  a  more 
equitable,  royalty  formula.” 

The  class-action  led  by  Third  Story  Music  against  Warner  Music  Group  settled  on 
February  21,  2006. 11  The  terms  of  the  settlement  agreement  are  undisclosed. 

4.  Accounting 

A  musician’s  lawyer  has  more  to  consider  in  contract  negotiation  than  merely 
establishing  fair  royalty  calculations.  The  significance  of  accounting  provisions  should  not  be 
understated  as  the  stalling  of  payment  of  musicians’  royalties  represents  a  significant  source  of 


7  Third  Story  Music  v.  Warner  Music  Group  Corp.,  No.  2:05-cv-03942-PA-SH,  U.S.  Dist.  Ct.,  Central  Dist. 
California  (Western  Division  -  Los  Angeles),  February  21,  2006. 

8  Allman  et  al  v.  Sony  BMG  Music  Entertainment,  Inc.,  No.  06  Civ.  3252  (S.D.N.Y  June  17,  2008). 

9  See  also:  Robert  A.  Rosenbloum  &  Steven  S.  Sidman,  “Sorting  Through  the  Confusion  Revisited:  A  Further  Look 
at  Recording  Agreement  Provisions  in  the  Digital  Era”,  Paper  presented  at  the  16th  Annual  Entertainment  Law 
Institute,  October  20-21,  2006. 

10  Allman  et  al  v.  Sony  BMG  Music  Entertainment,  Inc.,  No.  06  Civ.  3252  (S.D.N.Y  June  17,  2008). 

11  Third  Story  Music  v.  Warner  Music  Group  Corp.,  No.  2:05-cv-03942-PA-SH,  U.S.  Dist.  Ct.,  Central  Dist. 
California  (Western  Division  -  Los  Angeles),  February  21,  2006. 
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cash  flow,  and  in  times  of  high  interest  rates,  of  profit  for  the  record  company.  Suppose  a 
recording  agreement  provides  that  the  record  company  is  to  account  to  the  musician  semi¬ 
annually  within  90  days  of  the  end  of  the  period.  This  means  that  the  record  company  can  hold 
onto  the  musician’s  money  for  up  to  9  months  in  its  own  bank  account.  These  9  months  may  be 
inflated  further  by  the  fact  that  record  company  affiliates  in  foreign  countries  may  themselves 
only  account  to  one  another  on  a  semi-annual  basis. 

Consider  the  following  scenario:  a  royalty  earned  for  a  record  that  is  sold  in  the  United 
States  in  January  is  held  by  the  U.S.  affiliate  of  the  Canadian  record  company  until  September 
30th,  the  deadline  for  accounting  to  the  Canadian  affiliate  of  the  record  company.  The  Canadian 
record  company  then  banks  the  receipts,  as  the  records  are  not  “deemed”  to  have  been  sold  until 
the  money  for  the  sale  in  question  has  been  actually  received  in  Canada.  Pursuant  to  its 
agreement  with  the  musician,  the  record  company  then  has  until  March  3 1st  of  the  following  year 
to  account  to  the  musician  for  that  royalty.  This  scenario  illustrates  that  over  14  months  may 
pass  during  which  time  the  musician  could  have  put  the  royalty  to  use.  Semi-annual  accounting 
(with  ninety  days  to  account)  is  one  of  the  features  of  a  recording  contract  that  are  most 
stubbornly  resistant  to  change. 

Other  than  the  frequency  of  accountings,  other  points  that  may  be  negotiated  are  the 
scope  of  the  audit  provision  and  the  extent  to  which  the  record  company  can  maintain  reserves. 
Records  are  sold  by  record  companies  to  retailers  on  a  “return”  basis,  which  means  that  the 
retailers  are  permitted  to  return  for  credit  a  certain  portion  of  the  records  purchased  that  are  never 
sold.  In  order  to  avoid  paying  the  musician  a  royalty  that  may  later  have  to  be  reimbursed  to  the 
record  company  for  unsold  records,  the  record  company  will  post  a  “reserve”  (a  percentage  of 
sales,  ranging  from  15-50%)  on  which  royalties  are  withheld.  This  reserve  is  progressively 
“liquidated”  (the  record  company  either  pays  the  royalty  on  such  units  or  applies  them  against 
units  returned  by  the  retailers)  over  a  period  of  time  by  the  record  company. 

5.  Mechanical  Royalties 

Mechanical  royalties  are  the  royalties  paid  by  the  record  company  in  exchange  for  the 
right  to  manufacture  and  distribute  records  embodying  a  given  composition.  “Mechanicals”,  as 
these  royalties  are  often  called,  are  paid  to  the  owner  of  the  copyright  in  the  applicable 
composition.  The  royalty  rate  is  fixed  by  industry-negotiated  agreement  in  Canada  and  by 
statute  in  the  United  States.  These  rates  are  administered  in  one  of  two  ways,  either  with  a  Pay 
as  You  Press  (“PAYP”)  agreement  for  smaller  labels  or  independents,  or  a  Mechanical  Licensing 
Agreement  (“MLA”)  for  bigger  labels,  as  determined  via  collective  bargaining  between  the 
Canadian  Musical  Reproduction  Rights  Agency  (CMRRA)  and  the  Canadian  Recording  Industry 
Association  (CRIA).  In  both  cases,  the  rate  in  Canada  is  8.30  for  a  song  of  five  minutes  or  less 
in  duration,  with  increases  of  1.660  for  each  minute,  or  part  thereof,  over  five  minutes  in 
duration.12  In  the  United  States,  the  statutory  rate  for  mechanical  licenses  is  9.10US  for  a  song 


12  See  the  CMRRA  Mechanical  Licensing  Brochure  <http://www.cmrra.ca/cmrradocs/mlbe06.pdf>  last  viewed  on 
October  12,  2010. 
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of  five  minutes  or  less  in  duration.  For  songs  that  are  over  5  minutes,  the  rate  is  1.750US  per 
minute  or  fraction  thereof. 

When  a  recording  artist  is  also  the  songwriter  and  owner  of  the  compositions  embodied 
on  his  or  her  albums,  the  record  company  will  often  seek  to  limit  or  reduce  this  mechanical 
royalty.  The  record  company  may  stipulate  that  only  75%  of  the  industry-negotiated  or  statutory 
rate  will  be  paid,  and/or  provide  for  a  cap  on  the  number  of  compositions  embodied  on  the  album 
for  which  mechanicals  will  be  payable  (often  10  to  12  songs). 

Mechanical  royalties  are  rarely  applied  against  the  recoupable  advances  the  record 
company  has  made  to  or  on  behalf  of  the  musician,  and  are  often  paid  quarterly.  This  means 
they  are  a  legitimate  source  of  income  that  a  musician  can  actually  look  forward  to  receiving. 

6.  Creative  and  Marketing  Controls 

Beyond  financial  considerations,  a  musician’s  lawyer  will  need  to  negotiate  for  creative 
and  marketing  control  of  the  music  produced.  As  the  owner  of  (i.e.,  the  person  paying  for)  the 
musician’s  recordings,  the  record  company  will  want  to  exercise  a  degree  of  control  over  the 
creative  process.  The  musician’s  creative  ideas  sometimes  clash  with  the  record  company’s 
perception  of  what  will  sell  in  the  market.  In  order  to  protect  against  the  record  company  vetoing 
the  musician’s  vision,  the  musician’s  lawyer  will  seek  approval  rights  over  decisions  such  as: 

(a)  the  producer  and  studio  used; 

(b)  the  compositions  to  be  recorded; 

(c)  the  tracks  to  be  made  into  videos  and  singles  released  to  radio; 

(d)  the  sequencing  of  the  songs  on  the  album;  and 

(e)  the  artwork  to  be  used  on  the  packaging  of  the  album. 

Further,  once  the  record  is  delivered  to  the  record  company,  the  musician  may  wish  to 
exercise  approval  rights  over: 

(I)  any  re-sequencing  of  the  tracks  on  the  album; 

(g)  any  re-editing,  re-mixing  or  re-mastering  of  the  master  recordings  delivered; 

(h)  any  “cross-coupling”  of  the  musician’s  master  recordings  with  other  musicians’ 
master  recordings;  and 


13  The  rate  is  set  by  s.  115  of  the  U.S.  Copyright  Act  17  U.S.C.  §§  101  -  810.  See  Mechanical  Licenses  Royalty 
Rates  <http://www.copvright.gov/carp/m200a.html>  last  viewed  on  October  12,  2010.  Note:  The  vast  majority  of 
American  mechanical  royalties  are  administered  by  the  Harry  Fox  Agency,  a  collective  society  made  up  of  music 
publishers.  Most  mechanical  royalties  are  negotiated  at  the  statutory  rate. 
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(i)  “non-phonograph ic  uses”,  which  consist  of  all  uses  of  master  recordings  other  than 
those  related  to  phonograph  records  (for  example,  use  of  a  song  in  synchronization 
with  moving  images  in  a  film  or  television  show). 

Although  the  musician  will  optimally  obtain  approval  rights  over  the  foregoing  issues, 
the  record  company  may  insist  either  that  the  record  company  have  final  say  in  the  event  of  a 
conflict,  or  that  the  record  company’s  obligation  be  limited  to  one  of  consultation  with  the 
musician.  A  contract  item  at  the  heart  of  this  issue  is  the  “delivery  standard,”  commonly 
expressed  as  anything  from  “technically  satisfactory”  or  “commercially  satisfactory”  to  simply 
“satisfactory”. 
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m.  COPYRIGHT  AND  THE  MUSIC  PUBLISHING  INDUSTRY 


A.  Understanding  Music  Publishing 

Music  publishing  relates  to  the  administration  of  all  rights  in  a  given  song  (as  opposed  to 
a  given  master  recording),  including  the  right  to  embody  compositions  on  a  recording,  the  right 
to  synchronize  compositions  with  film  or  television  and  the  right  to  publicly  perform 
compositions.  In  order  to  illustrate  the  distinction  between  rights  in  a  recording  as  opposed  to 
rights  in  a  composition,  consider  Cowboy  Junkies’  cover  version  of  the  Lou  Reed-composed 
song  “Sweet  Jane”.  Lou  Reed  (or  his  assignee)  owns  the  rights  to  the  composition  “Sweet  Jane”, 
while  Cowboy  Junkies  (or  their  assignee)  would  own  the  rights  to  their  particular  master 
recording  of  that  composition. 

1.  Income  from  Compositions 

Compositions  generate  three  principal  types  of  income  (in  addition  to  sheet  music 
royalties):  1)  mechanical  royalties,  2)  public  performance  royalties  for  the  performance  of  a 
composition  on  radio  or  television,  in  concert,  or  as  communicated  by  telecommunication  over 
the  Internet  and  3)  synchronization  royalties  for  the  right  to  synchronize  a  composition  with 
moving  images  in  commercials,  television  programmes  and  films. 

(a)  Mechanical  Royalties 

Mechanical  royalties  are  the  royalties  that  the  owner  of  a  composition  receives  from 
those  who  reproduce  the  composition  on  records. 

(i)  Physical  Media 

In  the  United  States,  until  a  composition  has  been  recorded  for  the  first  time,  the  owner  of 
that  composition  is  able  to  control  whether  it  will  ever  be  recorded  and,  if  so,  who  will  be  the 
first  to  record  it.  Once  a  song  has  been  recorded,  however,  the  owner  of  the  composition  is 
subject  to  compulsory  mechanical  licensing.  A  license  must  be  granted  to  anyone  who  seeks  to 
record  the  composition,  as  long  as  the  statutory  royalty  rate  is  paid. 

The  situation  is  slightly  different  in  Canada.  While  there  is  no  statutory  compulsory 
licensing  regime,  as  a  result  of  the  industry-wide  agreement  determined  via  collective  bargaining 
between  CMRRA  and  CRIA,  any  repertoire  owned  by  a  signatory  to  the  industry-wide 
agreement,  practically  speaking,  will  be  licensed  by  CMRRA  at  the  industry-agreed  rate.  As 
explained  in  Section  II.A.5.  above,  a  rate  of  8.30  for  a  song  of  five  minutes  or  less  in  duration, 
with  increases  of  1 .660  for  each  minute,  or  part  thereof,  over  five  minutes  in  duration  -  is  being 
used. 


(ii)  CMRRA/SODRAC  (CSI)  Online  Music  Services  Tariff 

CSI  is  a  collective  society,  comprised  of  the  CMRRA  and  of  the  Societe  du  droit  de 
reproduction  des  auteurs,  compositeurs  et  editeurs  au  Canada  (SODRAC).  CMRRA  and 
SODRAC  represent  the  vast  majority  of  songwriters  and  music  publishers  whose  songs  are  used 
in  Canada.  In  March  2007,  the  Copyright  Board  of  Canada  certified  a  tariff  for  reproduction,  in 
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Canada,  by  online  music  services  in  2005,  2006  and  2007,  of  musical  works  in  the  combined 
repertoires  of  the  CMRRA  and  of  the  SODRAC.14  The  tariff  sets  the  royalties  payable  by 
services  for  the  right  to  reproduce  musical  works  online. 

The  tariff  applies  to  online  music  services  that  sell  a  la  carte  permanent  downloads  of 
individual  recorded  musical  works,  such  as  the  iTunes  Music  Store,  Puretracks,  and  Napster,  and 
to  subscription  services  that  provide  streams  of  individual  works  “on  demand”  and/or  limited 
downloads  of  musical  works  that  disappear  when  a  subscription  expires.  The  Copyright  Board 
certified  tariffs  at:  (a)  8.8%  of  the  retail  price  paid  by  consumers  for  permanent  downloads,  with 
a  minimum  of  (b)  5.9  cents  per  single,  and  (c)  4.5  cents  per  song  in  a  “bundle”  (i.e  albums).  For 
services  offering  limited  downloads,  the  rate  is  5.9%  of  subscriber  fees.  Here  also  there  is  a 
minimum  fee  set  at  37.4  cents  per  month  for  subscriber  services  where  further  reproduction  on  a 
portable  device  is  not  allowed,  and  57  cents  per  month,  where  such  reproduction  is  allowed. 
Finally,  for  services  offering  only  on-demand  streaming  of  music,  the  rate  is  set  at  4.6%  of 
subscriber  fees,  with  a  minimum  29.2  cents  a  month  per  subscriber. 

The  Board  also  decided  that  since  the  online  music  industry  is  in  its  infancy,  an 
introductory  discount  should  be  offered  for  the  life  of  this  particular  tariff,  so  as  not  to  stifle  the 
growth  of  the  industry.  Consequently,  all  rates  are  subject  to  a  10%  discount.  This  has  the  effect 
of  lowering  the  effective  tariff  rate  as  follows:  7.9%  of  retail  price  for  permanent  downloads, 
5.3%  of  subscriber  fees  for  limited  download  services  and  4.1%  of  subscriber  fees  for  services 
offering  on-demand  streaming  of  music. 

The  CSI  Online  Music  Services  Tariff,  2005-2007  tariff  continues  to  apply  on  an  interim 
basis  until  a  new  tariff  is  certified.  On  March  6,  2008,  CSI  applied  for  an  interim  tariff  that 
would  eliminate  the  10%  introductory  discount.  On  April  22,  2008,  the  Copyright  Board  denied 
CSI’s  application  for  an  interim  tariff.  Therefore  the  10%  introductory  discount  continues  to 
apply  and  can  only  be  eliminated  when  a  new  tariff  is  certified. 

On  October  8,  2009,  the  Copyright  Board  allowed  CSI’s  application  for  a  joint 
examination  of  the  CSI  Tariff  (2008-2010)  and  SOCAN  Tariff  22. A  (2007-2010)15  for  Online 
Music  Services.  The  examination  is  still  ongoing. 

(b)  Public  Performance  Royalties 

These  royalties  arise  upon  the  public  performance  of  a  composition,  whether  on  radio, 
television,  a  live  performance  venue,  or  by  way  of  a  communication  by  telecommunication  over 
the  Internet.  Public  performance  royalties  are  paid  through  performing  rights  societies  (e.g., 
SOCAN  in  Canada).  These  performing  rights  societies  issue  blanket  licenses  to  radio  and 
television  stations  and  venue  owners  in  exchange  for  license  fees.  Once  collected,  these  fees  are 
distributed  by  the  performing  rights  society  to  its  songwriter  and  publisher  membership. 


14  Copyright  Board  of  Canada  -  Decision  on  CMRRA/SOCAN  Tariff  (2005  -  2007)  -  Online  Music  Services,  see 
<http://www.cb-cda.gc.ca/decisions/musicalwork:s-oeuvresmusicales-e.html>  last  viewed  on  October  12,  2010. 

15  See  below:  Section  IIl.A.l.(b),  “Public  Performance  Royalties”. 
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SOCAN  obtained  the  Copyright  Board’s  certification  of  a  tariff  that  applies  in  respect  of 
the  performing  right  in  musical  compositions  transmitted  over  the  Internet.  In  other  words,  it  is 
paid  in  addition  to  the  CSI  online  tariff. 

SOCAN’s  original  version  of  Tariff  22  was  aimed  at  ISPs  (Internet  Service  Providers),  as 
well  as  specific  websites.  In  regard  to  ISPs,  this  attempt  failed  when  the  Supreme  Court  of 
Canada,  in  SOCAN  v.  Canadian  Association  of  Internet  Providers16 ,  decided  that  ISPs  fell  within 
an  exception  to  the  Copyright  Act.  Paragraph  2.4(l)(b)  of  the  Copyright  Act  provides  that 
participants  in  a  telecommunication  who  provide  the  means  of  telecommunication  necessary  are 
not,  by  that  reason  alone,  deemed  to  be  communicators.  The  SCC  held  that  so  long  as  an  ISP 
does  not  engage  in  acts  that  relate  to  the  content  of  the  communication  and  confines  itself  to 
providing  a  conduit  for  information,  it  would  fall  within  the  exception.  The  attributes  of  such  a 
conduit  include  a  lack  of  actual  knowledge  of  the  infringing  content  and  the  impractical ity  of 
monitoring  the  vast  amount  of  material  moving  through  the  internet. 

Following  this  defeat,  SOCAN  filed  a  modified  Tariff  22  in  2006  and  then  filed  further 
minor  changes  in  2007.  The  new  proposed  Tariff  22  shifted  its  focus  away  from  ISPs  and  onto 
websites  that  communicate  music  content  to  the  public  (i.e.  streaming  and  downloading 
websites).  SOCAN’s  new  proposal  created  various  categories  of  music  uses  under  the  tariff, 
with  accompanying  rates  for  the  sites  and  services  that  engage  in  those  types  of  communication, 
including  ISPs  that  do  more  than  merely  provide  the  necessary  means  for  others  to  communicate. 

The  Copyright  Board  considered  these  changes  and  delivered  a  first  set  of  decisions  on 
October  18,  2007,  which  dealt  exclusively  with  online  music  services  (Tariff  22. A  for  the 
Years  1996  to  2006).  The  Board  held  that  online  music  services  must  pay  SOCAN  3.4%  of  the 
amount  paid  by  the  consumer  for  permanent  downloads,  with  a  minimum  of  2.3  cents  per  single 
and  1.7  cents  per  song  in  a  bundle.  For  services  offering  limited  downloads,  the  rate  is  6.3%  of 
the  amounts  paid  by  the  subscriber.  Here  the  minimum  fee  is  set  at  60.9  cents  per  month  for 
subscriber  services  where  further  reproduction  on  a  portable  device  is  allowed,  and  39.9  cents 
per  month,  where  such  reproduction  is  allowed.  Finally,  for  services  offering  only  on-demand 
streaming  of  music,  the  rate  is  set  at  7.6%  of  subscriber  fees,  with  a  minimum  48.1  cents  a  month 
per  subscriber.  Since  the  online  music  industry  is  still  in  its  infancy,  all  rates  are  subject  to  a 
discount  of  10%  for  the  years  1996-2006. 

The  Copyright  Board  delivered  its  second  set  of  decisions  on  October  24,  2008, 18  which 
set  rates  for  other  music  uses  over  the  Internet.  The  Board  held  that  commercial  radio  stations’ 
websites  must  pay  SOCAN  1.5%  of  Internet-related  revenues  for  low  music  use  stations  and 
4.2%  for  all  others.  Furthermore,  a  rate  of  1.9%  of  Internet  operating  costs  will  apply  to  non¬ 
commercial  radio  stations.  As  for  Internet-only  radio,  they  will  have  to  pay  between  1.5%  and 
5.3%  of  their  revenues  depending  on  their  level  of  music  use.  Commercials,  Pay  Television  and 
Specialty  Television  will  pay  the  same  rate  for  their  Internet  site  activities  as  they  already  pay 


16  SOCAN  v.  Canadian  Association  of  Internet  Providers  (2004),  D.L.R.  (4th)  193  (SCC). 

17  Copyright  Board  of  Canada  -  Decision  on  SOCAN  Tariff  22.  A  (1996-2006)  Internet  -  Online  Music  Services,  see 
<http://www.cb-cda.gc.ca/decisions/music-musiaue-e.html>  last  viewed  on  October  12,  2010. 

I8<  http://www.cb-cda.gc.ca/decisions/music-musique-e.html>  Copyright  Board  of  Canada-  Decision  on  SOCAN 
Tariff  22.B  to  22.G  (1996-2006)  Internet-  Other  User  of  Music 
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SOCAN  for  their  conventional  activities  which  is  1.9%  of  only  a  fraction  of  the  site’s  revenues. 
Game  sites  will  pay  a  rate  equal  to  0.8%  applied  to  a  fraction  of  the  site’s  revenues.  Finally,  the 
Board  decided  not  to  impose  a  tariff  on  a  number  of  sites  for  which  the  main  activity  is  not 
related  to  music  as  SOCAN  was  unable  to  provide  reliable  evidence  regarding  music  use  upon 
which  the  Board  could  assess  royalties  to  these  users  and  the  royalty  payments  involved  would 
likely  be  very  modest  for  the  relevant  period  of  1996-200 6. 

Part  II  of  Tariff  22  was  released  by  the  Copyright  Board  of  Canada  in  November,  2008, 
as  Tariff  22.B-G.  These  rates  relate  to  internet  music  uses  related  to  Commercial  Radio,  Non¬ 
commercial  Radio,  Commercial  Television,  Non-Broadcast  Television,  Pay  Audio  Services, 
Satellite  Radio  Services,  CBC,  TVO,  Tele-Qudbec,  Audio  Websites,  and  Game  Sites. 

The  rate  set  by  the  Board  for  low  music  use  commercial  radio  stations  is  1.5%  of  their 
internet-related  revenues,  while  all  other  commercial  radio  stations  will  pay  4.2%.  However,  the 
Board  reduces  the  base  upon  which  the  rates  are  calculated  by  50%  in  recognition  that  not  all  the 
revenue  associated  with  the  website  is  generated  by  music. 

Some  other  notable  rates  include  those  for  commercial  television  and  gaming  sites.  The 
rate  for  music  use  in  commercial  television  has  been  set  at  1.9%  of  internet  revenues,  with 
discounts  for  low  music  use,  and  an  even  steeper  rate  base  reduction  than  commercial  radio.  The 
rate  for  commercial  television  is  calculated  against  only  10%  of  revenue  generated  by  the 
commercial  television  website.  Game  sites  pay  an  even  lower  rate  of  0.8%,  also  against  only 
10%  of  the  revenue  generated  by  the  site. 

Finally,  the  Board  did  not  set  rates  for  such  high  profile  sites  as  YouTube,  social 
networking  sites  (i.e.  facebook,  myspace),  and  satellite  radio  stations.  According  to  the  Board, 
there  simply  was  not  enough  evidence  to  reasonably  establish  a  rate  in  the  first  two  cases,  and 
SOCAN  requested  a  use-based  tariff  rather  than  a  user-based  tariff  for  satellite  radio  services. 


Certified  Rates  for  Online  Music  Services 

SOCAN  Tariff  22.A  and  CSI’s  2005-2007  tariff  target  the  same  users,  although  for 
different  rights.  Internet  music  services  must  pay  the  combined  tariff  rates,  as  summarized  in  the 
following  table: 

Certified  Rates  for  Online  Music  Services,  Before  Discount 


CSI  Rate 

SOCAN  Rate 

Total  Rate 

Permanent 

Downloads 

8.8% 

3.4% 

12.2%  of  retail  price 

Limited  Downloads 

5.9% 

6.3% 

12.2%  of  subscriber 
fees 

26 


-  15  - 


On-Demand 

.  . 

4.6% 

7.6% 

12.2%  of  subscriber 

Streaming 

fees 

(c)  Synchronization  Income 

Synchronization  licenses  are  not  regulated  by  statute  or  industry-wide  agreement  and  the 
owner  of  a  composition  will  look  to  obtain  that  which  the  market  will  bear  as  consideration  for 
the  right  to  synchronize  that  composition  with  a  movie,  television  programme  or  commercial.  A 
synchronization  license  should  be  distinguished  from  a  master  use  license,  a  license  for  the  use 
of  a  sound  recording.  A  synchronization  license,  instead,  allows  the  musical  work  to  be 
synchronized  with  audio-visual  recordings. 

B.  Understanding  a  Music  Co-Publishing  Agreement 

1.  Ownership  of  the  Copyright 

A  songwriter  may  choose  to  retain  ownership  (and  the  associated  income  stream)  of  his 
or  her  compositions,  though  sometimes  record  companies  will  insist  on  the  transfer  of  ownership 
as  part  of  a  record  deal.  In  the  case  of  successful  and  relatively  timeless  compositions,  this  could 
mean  a  steady  stream  of  income  over  the  entire  span  of  the  life  of  the  copyright  in  the 
composition.  The  songwriter  may  find  that  the  exploitation  of  compositions  (i.e.  finding  and 
negotiating  the  deals  to  exploit  these  compositions)  is  a  task  that  he  or  she  is  not  suited  for  and 
would  prefer  to  delegate  to  someone  else  with  more  experience  and  connections.  On  the  other 
hand,  the  songwriter  may  choose  an  administration  deal,  pursuant  to  which  a  music  publisher 
agrees  simply  to  administer  the  songwriter’s  set  of  compositions  (called  a  “catalogue”)  for  an 
administration  fee  ranging  from  5-15%  of  the  income  generated.  Here  the  publisher  will  not 
deploy  its  forces  to  actively  promote  the  songs.  More  often  than  not,  music  publishers  will  only 
want  to  get  involved  in  administration  where  the  publisher  is  brought  in  as  a  co-owner  of  the 
catalogue  and  a  more  substantial  participant  in  the  income  generated.  Such  deals  most 
commonly  take  the  form  of  co-publishing  agreements. 

In  a  co-publishing  agreement,  ownership  of  the  copyright  in  the  compositions  is  usually 
split  50%-50%.  The  songwriter’s  remaining  50%  share  is  a  valuable  asset  in  his  or  her  hands, 
albeit  one  subject  to  the  terms  of  the  co-publishing  agreement. 

2.  Term  and  Reversion  of  Copyright 

The  term  of  the  co-publishing  agreement,  in  the  case  of  a  songwriter/recording  artist,  is 
usually  tied  in  some  way  to  the  number  of  records  the  recording  artist  is  required  to  deliver  to  a 
record  company.  For  example,  the  initial  period  of  the  co-publishing  agreement  would  terminate 
upon  the  delivery  of  the  first  album  to  the  record  company  or  its  release,  with  options  to  extend 
for  a  number  of  additional  albums.  Ideally,  the  only  compositions  subject  to  the  co-publishing 
agreement  would  be  those  actually  recorded  and  released  by  the  record  company  during  the  term; 
in  practice  the  publisher  will  want  more.  In  the  case  of  a  songwriter  who  does  not  yet  have  a 
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recording  agreement,  or  who  is  not  a  recording  artist  at  all,  the  term  may  be  expressed  as  a 
number  of  years. 

However  defined,  the  term  of  the  agreement  describes  only  the  measure  of  time  during 
which  the  songwriter  is  required  to  deliver  compositions  to  the  publisher.  The  length  of  time  that 
the  publisher  will  own  its  share  of  these  compositions  is  another  matter,  and  can  range  from  a 
few  years  to  the  life  of  the  copyright.  The  value  of  this  deal  to  the  songwriter  turns  on  whether 
the  compositions  will  be  timeless  classics  as  opposed  to  short-term  hits  (or  worse,  not  hits  at 
all!).  In  the  case  of  a  catalogue  that  contains  some  “classics”,  if  the  songwriter  had  been 
successful  in  negotiating  a  “reversion”  of  the  copyrights  after  a  number  of  years  (the  possible 
range  of  which  spans  anywhere  from  2  to  25  years  depending  principally  upon  the  songwriter’s 
bargaining  power),  the  songwriter  would  wind  up  with  a  valuable  asset  at  the  moment  of 
reversion.  The  songwriter,  with  full  ownership  and  administrative  control  restored  could: 

(i)  administer  the  compositions  personally  and  retain  100%  of  the  income; 

(ii)  enter  into  a  new  administration  or  co-publishing  arrangement,  and  negotiate  a  new 
advance;  or 

(iii)  sell  the  compositions  outright. 

3.  Administration  and  Creative  Control 

The  basic  building  blocks  of  a  co-publishing  agreement  are  the  administration  rights. 
Simply  stated,  the  administration  of  a  composition  involves  the  registration  of  the  copyright, 
defence  of  the  copyright  in  infringing  situations  and  the  collection  and  distribution  of  income 
derived  from  the  composition.  Three  main  factors  take  an  agreement  out  of  the  realm  of 
administration  and  into  the  realm  of  co-publishing: 

(i)  the  size  of  the  co-publisher’s  “split”  (25%  as  opposed  to  5-20%); 

(ii)  the  existence  of  a  larger  advance;  and 

(iii)  the  fact  that,  as  a  co-owner,  the  publisher  will  undertake  an  active  role  in  the 
exploitation  (so-called  “plugging”)  of  songs. 

In  either  case,  the  administration  of  the  copyrights  devolves  on  the  publisher.  If  the 
songwriter  wants  a  say  in  how  the  copyrights  are  exploited,  the  time  to  speak  up  is  during  the 
negotiation.  For  example,  the  publisher  may  be  able  to  generate  a  lot  of  money  by  licensing  the 
composition  for  use  in  television  commercial  advertising.  While  the  songwriter  may  view  this  as 
an  undesirable  use  of  the  composition,  some  publishers  may  be  more  concerned  with  the  size  of 
the  “synch”  fee.  In  order  to  retain  some  control  over  the  publisher’s  administration  rights,  the 
songwriter  will  try  to  obtain  approval  rights  over  certain  uses  of  the  compositions.  Some  typical 
approval  rights  are  discussed  below. 
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(a)  Synchronization  Licenses 


A  songwriter  with  bargaining  power  will  likely  succeed  in  obtaining  approval  rights  over 
all  uses  of  the  compositions  in  synchronization  with  film  and  television  programmes  and 
commercials.  Even  an  unknown  songwriter  should  be  able  to  get  the  publisher  to  agree  that  the 
compositions  will  not  be  synched  with  X-rated  films  or  programmes,  commercials  for  hygiene 
products  and  commercials  or  programmes  that  support  particular  political  positions  or 
candidates. 

(b)  Issuance  of  Mechanical  Licenses  for  less  than  the  Statutory  (or  “Stat”)  Rate 

The  Stat  Rate  refers  to  the  royalty  rate  dictated  by  statute  in  the  United  States  and  by 
industry-wide  negotiated  agreement  in  Canada  for  the  embodiment  of  a  composition  on  a 
recording.19  Although  protected  in  theory,  this  minimum  royalty  rate  may  be  reduced  if  the 
publisher  and  the  licensee  so  agree  amongst  themselves.  The  songwriter  may  feel  comfortable  in 
relying  on  the  publisher’s  judgment  and  negotiation  skills  on  this  issue  as  both  parties  are 
seeking  the  same  outcome:  to  maximize  income. 

(c)  Changes  to  the  English  Language  Lyric,  Title  or  the  Basic  Melody 

This  area  of  approval  is  often  conceded  by  the  publisher.  This  is  probably  due  to  the  fact 
that  the  songwriter’s  “moral  rights”,  provided  for  in  the  Canadian  Copyright  Act ,  give  the 
songwriter  this  control  in  any  event  in  protecting  the  songwriter’s  right  to  the  integrity  of  the 
composition.  Moral  rights  cannot  be  assigned  under  the  Copyright  Act,  and  a  songwriter  should 
object  to  any  request  to  waive  his  or  her  moral  rights. 

(d)  Foreign  Translations 

Translations  can  cut  into  the  share  of  royalties  earned  on  a  composition  if  the  translator  is 
accorded  a  writing  credit. 

(e)  Parodies 

A  songwriter  will  want  to  control  the  authorization  of  parodies.  By  their  nature,  parodies 
necessarily  involve  an  element  of  copying  the  work  that  is  being  parodied,  and  the  state  of 
parody  under  Canadian  copyright  law  is  unclear.20 


19  See  above:  Section  III. A.  1. (a),  “Mechanical  Royalties”. 

i0  The  Federal  Court  rejected  parody  as  “criticism”  under  the  fair  dealing  exception:  see  Compagnie  Generate  des 
Establissements  Michelin  v.  National  Automobile,  Aerospace,  Transportation  and  General  Workers  Union  of 
Canada  (CAW-Canada),  [1997]  2  FC  306  (TD).  On  the  other  hand  the  Quebec  Court  of  Appeal  stated  that  parody 
could  be  recognized  as  fair  dealing:  see  Productions  Avanti  Cine  Video  inc.  c.  Favreau,  [1999]  J.Q.  no  2725.  The 
Supreme  Court  of  Canada  has  yet  to  rule  on  the  validity  of  parody.  However,  the  newly  proposed  Bill  C-32  (see 
below)  explicitly  recognizes  parody  and  satire  as  fair  dealing. 
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4.  Income  Splits  and  “At  Source”  Versus  “Receipts”  Deals 

The  co-publisher’s  quid  pro  quo  for  getting  involved  with  the  songwriter  is  a  share  of  the 
income  stream  generated  by  the  compositions.  The  co-publisher  typically  seeks  a  25%  share  of 
the  total  income.  The  income  stream  derived  from  a  composition  is  notionally  divided  into  two 
halves:  the  “songwriter’s  share”  (50%)  and  the  “publisher’s  share”  (the  other  50%).  In  co¬ 
publishing  agreements,  the  co-publisher’s  25%  share  of  the  total  earnings  will  most  often  be 
expressed  as  50%  of  the  publisher’s  share. 

A  crucial  issue  in  the  negotiation  of  the  co-publishing  deal  will  be  whether  the 
songwriter’s  remaining  75%  share  will  be  calculated  “at  source”  or,  rather,  will  be  based  on  the 
publisher’s  “receipts”.  The  difference  between  these  two  concepts  can  potentially  translate  into 
the  loss  of  thousands  of  dollars  for  the  songwriter.  In  a  “receipts”  deal,  the  publisher  remits  to 
the  songwriter  75%  of  that  which  it  receives,  but  only  after  the  deduction  of  expenses  and 
sometimes  an  additional  administration  fee.  In  an  “at  source”  deal,  on  the  other  hand,  the 
songwriter’s  share  is  calculated  upon  the  gross  amount  paid  at  the  source  by  the  licensee  who  is 
using  the  composition  (without  any  regard  to  subsequent  deductions  either  by  third  parties  or 
affiliates  of  the  publisher). 

The  distinction  between  “at  source”  and  “receipts”  deals  has  serious  practical  effects  on 
income  sourced  outside  Canada.  Canadian  publishers  engage  sub-publishers,  whether  affiliated 
with  the  Canadian  publisher  or  not,  to  collect  income  in  foreign  countries.  Sub-publishers  do  not 
work  for  free;  they  expect  to  take  a  percentage  as  well,  often  up  to  another  25%  but  more  usually 
in  the  1 0-20%  range. 

Practically  all  publishers  hire  third  party  collection  specialists  to  collect  mechanical 
income.  These  agents  usually  charge  4%  to  10%.  The  songwriter’s  share  of  mechanical  income 
is  virtually  always  expressed  as  a  percentage  of  a  sum,  net  of  the  collection  agencies’  fees.  It  is  a 
very  rare  agreement  that  requires  a  publisher  to  pay  such  collection  fees  out  of  the  publisher’s 
share. 


5.  Advances 

One  of  the  reasons  that  a  songwriter  may  wish  to  give  up  part  of  the  ownership  of  his  or 
her  copyrights  is  the  appeal  of  a  significant  advance.  This  “advance”,  as  in  the  case  of  recording 
agreements,  represents  a  non-returnable  pre-payment  to  the  songwriter  of  money  that  will  be 
earned  through  the  exploitation  of  the  songwriter’s  copyrights.  The  advances  may  range  from  a 
low  of  $15,000  for  unestablished  songwriters  without  record  deals  in  place,  up  to  a  million  or 
more  for  superstars.  In  addition,  the  advances  may  be  either  staged  or  deferred  and  paid  upon 
the  occurrence  of  certain  events  such  as  securing  a  record  deal  (if  none  has  been  signed  yet)  or 
the  release  of  the  album.  It  is  crucial  in  the  evaluation  of  the  deal  to  translate  the  advance  into 
units  of  records  sold  in  order  to  properly  assess  the  value  of  the  deal  to  the  particular  songwriter 
represented. 
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IV.  THE  EVOLUTION  OF  MUSIC  IN  THE  DIGITAL  WORLD 


A.  Revamp  of  Standard  Contracts  by  Labels 

In  2003,  the  major  record  companies  began  implementing  sweeping  changes  to  their 
standard  contracts  in  response  to  pressure  from  joint  hearings  conducted  in  2002  by  the  U.S. 
Senate  Judiciary  Committee  and  Senate  Select  Committee  on  the  Entertainment  Industry.  While 
the  companies  did  not  implement  identical  changes,  their  overall  strategy  was  to  move  to  a 
wholesale  PPD-type  model  (away  from  the  SRLP  model),  eliminate  deductions,  and  make 
auditing  practices  more  accessible  and  transparent  for  the  artist. 

1.  PPD-Model 

It  is  more  logical  to  pay  royalties  based  on  the  wholesale  price  since  record  companies 
are  all  wholesalers  of  records  and  receive  payment  at  the  wholesale  price.  PPD  is  a  real  number, 
unlike  SRLP,  which  is  merely  a  recommended  (artificial)  number.  The  new  system  is  meant  to 
streamline  the  contractual  process  without  changing  the  amounts  that  artists  receive  under  the 
terms  of  their  contracts. 

2.  Deductions 

Generally,  the  artist  royalty  rate  is  10-15%  of  retail.  However,  as  explained  above,  there 
are  also  various  deductions  that  apply  to  record  sales  including  packaging,  net  sales  and 
audiophile  deductions.  Although  packaging  deductions  for  digitally  distributed  music  seems 
counterintuitive,  most  older  agreements  provide  that  they  do  apply  regardless  of  whether  the 
record  is  actually  packaged.21  It  is  also  common  practice  to  provide  for  reduced  royalties  when  a 
new  media  technology  is  being  used  for  records  and  when  the  records  are  sold  directly  by  the 
record  company.  Digital  downloads  fall  into  both  of  these  categories. 

Some  record  companies,  such  as  Sony  BMG,  have  implemented  simpler  royalty 
calculations  by  removing  deductions. 

3.  Audits 

The  record  companies  have  a  legitimate  interest  in  the  time,  place  and  number  of  audits 
in  order  to  limit  disruption  of  their  business  and  to  prevent  frivolous  use  of  the  audit  rights. 
However,  the  right  to  audit  in  recording  contracts  is  limited  to  attempting  to  ascertain  whether  or 
not  the  proper  royalty  rates  are  applied  to  the  sales  figures  reported  and  which  cannot 
independently  be  verified.  There  is  a  trend  toward  allowing  artists  to  review  manufacturing 
documents,  a  practice  that  was  limited  in  the  past.  Warner,  in  particular,  has  stated  that  if  an 
audit  should  reveal  royalties  due  to  an  artist,  it  will  pay  the  amount  owed  plus  interest  at  prime 
rate.  Should  the  amount  of  unpaid  royalties  exceed  10  percent,  Warner  will  pay  the  costs  of  the 
audit.22 


21  Supra  note  6. 

22  Barry  Willis,  “Legislation  vs  Music  Industry”  Stereophile,  March  23,  2003. 
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4. 


“360”  Deals 


Long-term  investment  by  major  record  labels  in  developing  an  artist’s  image,  talent  and 
catalogue  is  becoming  increasingly  rare  as  record  company  resources  shrink  in  the  digital  age 
and  the  return  on  investment  becomes  much  riskier.  In  Canada,  the  void  is  being  filled  by  a 
proliferation  of  smaller,  leaner  independent  record  companies  that  offer  the  full  circle  of 
management,  publishing  and  recording  services;  hence  the  term  “360”  deal. 

For  artists,  the  all-in  nature  of  the  deal  eliminates  the  element  of  choice  (i.e.  when  the 
label  acts  as  manager,  is  there  any  other  choice  but  to  sign  with  the  label’s  affiliated  recording 
and/or  publishing  company?).  Artists  must  question  whether  it  is  beneficial  to  consolidate  all  of 
their  rights  and  obligations  into  one  place.  Nevertheless,  there  is  a  substantial  financial  attraction 
to  such  deals,  as  today’s  all-in  deals  are  likely  to  include  a  50/50  split  of  net  receipts  by  the  label 
for  sales  and  exploitations  of  the  masters  between  the  label  and  the  artist,  rather  than  royalties 
based  on  retail  list  price. 

As  360  deals  become  increasingly  common,  some  standard  practices  are  likely  to 
develop.  For  example,  artists  will  want  to  ensure  that  the  label/manager  is  not  able  to  “double¬ 
dip”  between  sub-deals  by  requiring  the  manager  to  forego  a  management  commission  on  any 
royalties  or  advances  received  by  the  artist  pursuant  to  the  publishing  or  recording  sub-deals. 
The  label/manager,  on  the  other  hand,  will  want  to  ensure  that  in  the  event  a  label  is  replaced  by 
another  party  in  those  sub-deals,  the  manager’s  commission  on  this  type  of  income  resumes. 

B.  MP3s  and  File  Sharing 

1.  Introduction 

Major  changes  have  been  brought  about  by  MP3s  and  Peer-to-Peer  (“P2P”)  file  sharing 
services.  Songs  can  be  delivered  digitally  to  consumers  in  two  ways:  downloading  or  streaming. 
A  download  provides  the  user  with  a  persistent  file,  like  a  CD,  while  streaming  is  temporary,  like 
radio.23 


Record  companies  have  made  attempts  to  get  in  on  the  online  music  distribution  business 
but  the  exact  business  model  that  will  lead  to  sustainable  profit  is  still  unclear.  Apple’s  iTunes 
offers  the  current  “gold  standard”  online  business  model.  Under  this  system,  most  songs  are 
encoded  with  a  digital  rights  management  software  called  FairPlay.  Users  are  permitted  to  burn 
a  track  to  an  unlimited  number  of  CDs  for  personal  use,  listen  to  the  songs  on  an  unlimited 
number  of  iPods,  play  songs  on  up  to  five  Macs  or  Windows  PCs,  and  share  music  on  a  local 
area  network.  All  four  of  the  major  record  companies  (as  well  as  over  1000  independent  labels) 


23  Although  traditionally  streaming  prevented  users  from  recording  files,  new  technology  allows  users  to  record  and 
save  files  acquired  through  streaming,  just  like  the  invention  of  cassette  tapes  allowed  for  the  recording  of  radio 
music.  For  example,  Replay  Music  will  record  any  web-based  radio  station  providing  streaming  services  and  allow 
the  listener/user  to  save  MP3s  tagged  with  the  artist  and  song  title.  Recorded  tracks  can  then  be  burned  directly  to 
CDs  or  copied  an  iPod  or  MP3  Player.  See  <http://www.applian.com/replav-music/index.Dhp>  last  viewed  on 
October  12,  2010. 
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are  on  board  with  Apple’s  fee-per-download-based  service  which  charges  U.S.  $0.99  per  song. 
Apple  has  launched  iTunes  Plus,  which  offers  DRM  free  music  tracks  for  $1.29.24 

iTunes  has  spawned  numerous  competitors  in  the  online  music  business.  These 
competitors  all  offer  the  right  to  legally  download  music  for  varying  subscription  prices.  Napster 
2.0,  available  in  Canada,  allows  users  to  listen  legally  to  more  than  2.5-million  tracks  for  a  flat 
fee  of  $9.95  per  month  for  music  played  solely  on  a  PC,  or  $14.95  for  those  who  wish  to 
download  the  music  to  a  portable  device.  Users  can  purchase  individual  tracks  starting  at 
Cdn.$1.19  per  track.25  Other  online  music  services  include  the  Canadian-developed  Puretracks 
and  Zik.ca,  a  music  downloading  service  operated  by  Archambault  Group.  Piracy  remains 
rampant  despite  the  growth  of  legal  online  distribution  services,  and  the  effectiveness  and  utility 
of  various  defensive  strategies  employed  by  record  labels  has  yet  to  be  determined. 

2.  Podcasting 

Podcasting  is  another  relatively  new  type  of  online  media  delivery.  A  podcast  can  be 
described  as  a  digital  media  file  or  collection  of  files  (usually  audio  and  video),  residing  at  a 
unique  web  feed  address  people  can  sign  up  to.  Although  the  term  podcasting  derives  from 
Apple’s  iPod,  you  do  not  need  to  own  an  iPod  or  any  portable  music  player  to  create  or  listen  to 
a  podcast. 

Podcasts  can  be  distinguished  from  radio  or  streaming  content  because  listeners  can 
download  content  to  their  media  player  and  take  it  with  them  to  listen  whenever  and  wherever 
they  desire.  Podcasting  has  been  described  as  TiVo  for  internet  audio  because  it  lets  users  save 
content  digitally,  and  replay  it  at  their  convenience,  offline.  Although  Podcasts  have  been 
heralded  as  the  latest  in  on-the-go,  on-demand  technology,  others  have  noted  that  its  use  is  not 
increasing  in  a  way  that  is  generally  characteristic  of  new  and  growing  markets. 

3.  New  Distribution  Channels:  Web  2.0 

Web  2.0,  a  phrase  coined  by  O’Reilly  Media  in  2003,  refers  to  Web-based  communities 
and  hosted  services  that  facilitate  collaboration  and  sharing  between  users.  Prototypical  Web  2.0 
sites  include  YouTube  and  MySpace.  According  to  Tim  O’Reilly,  Web  2.0,  “gets  better  the 
more  people  use  it...[t]here's  an  implicit  ‘architecture  of  participation’,  a  built-in  ethic  of 
cooperation,  in  which  the  service  acts  primarily  as  an  intelligent  broker,  connecting  the  edges  to 
each  other  and  harnessing  the  power  of  the  users  themselves.”26  Some  other  characteristics  of 
Web  2.0  include  users  owning  the  data  on  the  site,  user-friendly  interfaces,  social  networking 
aspects,  enhanced  graphical  interfaces,  and  real-time  interacts.  The  phrase,  “the  network  as  a 
platform”  helps  to  describe  a  key  aspect  of  Web  2.0.  The  phrase  suggests  a  range  of  computer 
tasks  that  are  all  handled  online,  including  phone  calls,  personalized  searches  and  downloading 
entertainment. 


24  See  below:  Section  IV.C.3.,  “Digital  Rights  Management  (DRM)”, 

25  See  < www.napster.ca/faq.html>  last  viewed  on  October  12,  2010. 

26  Tim  O'Reilly,  “What  is  Web  2.0”,  see  <http://www.oreillvnet.com/pub/a/oreillv/tim/news/2005/09/30/what-is- 
web-20.html?page=2>  last  viewed  on  October  12,  2010. 
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One  of  the  most  interesting  methods  of  legal  music  distribution  has  been  the  advent  of 
social  networking  communities  such  as  MySpace.  MySpace  users  can  individually  tailor  their 
page,  and  most  can  include  various  multimedia  applications  such  as  music  and  video,  displaying 
personal  or  third-party  content.  According  to  Alexa  rankings,  myspace.com  has  been  ranked  as 
high  as  the  fourth  most  popular  website  in  the  English  speaking  world.27  It  boasts  having  1.2 
million  artists  with  pages  registered,  and  on  August  9,  2006,  announced  its  100  millionth 
subscriber.  Independent  artists  in  particular  have  begun  to  use  MySpace  to  promote  their  music. 
Thus,  Web  2.0  has  created  an  avenue  for  artists  to  bypass  record  labels  and  distributors.  Major 
record  labels  have  begun  to  promote  their  artists  through  sites  such  as  MySpace. 

The  popularity  of  Web  2.0  has  also  been  met  with  some  resistance  by  the  entertainment 
industry.  Recently,  Viacom,  a  giant  global  entertainment  company  holding  prominent  brands 
such  as  MTV,  VH1  and  Nickelodeon,  filed  a  copyright  infringement  lawsuit  against  YouTube 
and  Google  for  $1  billion.  Viacom’s  argument  rests  on  the  fact  that  160,000  Viacom  clips  have 
been  collectively  viewed  more  than  a  million  times  on  YouTube  without  their  permission.  In 
July  2008,  the  US  District  Court  for  the  Southern  District  of  New  York  granted  Viacom's  request 
for  information  regarding  the  video-viewing  habits  of  everyone  who  has  ever  used  the  popular 
website.  Subsequently,  Google  and  Viacom  struck  a  deal  that  lets  Google  cloak  identities  of 
YouTube  users  while  complying  with  the  court  order.  However,  on  June  23,  2010,  the  US 
District  Court  ruled  in  favour  of  Google,  stating  that  YouTube  and  its  parent  Google  had 
complied  with  the  “safe  harbour”  requirements  of  the  Digital  Millennium  Copyright  Act?% 
However,  the  war  is  not  over;  on  August  11,  2010  Viacom  appealed  the  finding  that  YouTube 
did  not  infringe  Viacom’s  copyright.29 

C.  Piracy  Issues 

1 .  Peer-to-Peer  Litigation 
(a)  Grokster 

Many  people  choose  to  download  music  for  free  on  file-sharing  services.  However,  the 
recent  United  States  Supreme  Court  decision  in  MGM  v  Grokster2 °,  which  denies  protection  to 
developers  of  technologies  from  liability  charges  if  their  products  are  actively  promoting 
copyright  infringement,  has  cast  some  doubt  on  whether  free  file-sharing  on  P2P  networks  will 
remain  a  viable  option  for  music  consumers,  at  least  in  the  US. 

In  Grokster,  a  group  of  major  copyright  holders  (referred  to  in  the  litigation  collectively 
as  ‘MGM’)  sued  Grokster  and  Streamcast  for  secondary  liability  with  respect  to  their  users’ 
copyright  infringements,  alleging  that  Grokster  and  Streamcast  knowingly  and  intentionally 
distributed  their  software  to  enable  users  to  infringe  copyrighted  works  in  violation  of  the 


27  See  <http://www.alexa.com>  last  viewed  on  October  12,  2010.  Myspace’s  popularity  is  evidenced  particularly  by 
NewsCorp  acquisition  of  MySpace’s  parent  company  in  July  2005  for  $580  million. 

28  Viacom  International  v  YouTube  2010  U.S.  Dist.  LEXIS  62829. 

29  “Viacom  appeals  YouTube  ruling,  called  decision  'flawed'”,  see  <http://www.betanews.com/article/Viacom- 
appeals-YouTube-ruling-called-decision-flawed/1281633190>  last  viewed  on  August  13,  2010. 

30  545  U.S.  125  S.Ct  2764  (2005)  [Grokster  2005], 
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Copyright  Act.  Both  the  District  Court  and  the  Ninth  Circuit  Court  of  Appeals  had  found  in 
favour  of  Grokster  on  the  grounds  that  no  secondary  liability  could  be  found  against  the  software 
distributors  in  the  absence  of  actual  knowledge  on  their  part  of  specific  acts  of  infringement  on 
the  part  of  their  users  (which  they  lacked  due  to  the  decentralized  architecture  of  their  networks) 
since  the  underlying  technology  that  supports  the  P2P  networks  is  “capable  of  substantial  non- 
infringing  uses”.31 

However,  on  June  27,  2005  the  United  States  Supreme  Court  released  a  unanimous 
decision32  vacating  the  judgement  of  the  Ninth  Circuit  Court  of  Appeals  and  remanding  the  case 
for  further  proceedings  consistent  with  their  clarification  of  the  rule  from  the  landmark  Sony 
case33,  which  was  articulated  as  follows: 

[Ojne  who  distributes  a  device  with  the  object  of  promoting  its  use 
to  infringe  copyright,  as  shown  by  clear  expression  or  other 
affirmative  steps  taken  to  foster  infringement,  going  beyond  mere 
distribution  with  knowledge  of  third-party  action,  is  liable  for  the 
resulting  acts  of  infringement  by  third  parties  using  the  device, 
regardless  of  the  device’s  lawful  uses.34 

On  September  27,  2006,  the  U.S.  District  Court  for  the  Central  District  of  California 
released  its  decision  on  the  plaintiffs’  motion  for  summary  judgment  based  on  the  Supreme 
Court’s  direction.  Based  on  the  test  articulated  by  the  Supreme  Court,  the  Court  found  that 
evidence  of  the  defendant’s  objective  of  promoting  infringement  was  overwhelming  and  allowed 
the  plaintiffs’  summary  judgment  motion.35  Prior  to  the  decision,  on  November  7,  2005, 
Grokster  announced  that  it  would  no  longer  be  offering  their  peer-to-peer  file-sharing  service. 
Shortly  after  the  Grokster  decision,  Limewire  announced  that  it  would  stop  distributing  its  own 
file  sharing  program. 


31  Supra  note  4  at  para.  4. 

32  Grokster  2005. 

33  Sony  Corp.  of  America  v.  Universal  City  Studios,  Inc.,  464  U.S.  417  [Sony],  This  colloquially  known  as  the 
Betamax  case. 

34  Supra  note  7  at  p.19. 

35  454  F.  Supp.  2d  966. 
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(b)  Arista  Records  v.  Lime  Group 

The  most  recent  case  to  date  on  the  subject  of  peer-to-peer  file  sharing  is  Arista  Records 
v.  Lime  Group 36  where  the  U.S.  District  Court  for  the  Southern  District  of  New  York  granted  the 
music  industry’s  motion  for  summary  judgment,  finding  that  file  sharing  service  Lime  Wire  is 
liable  for  inducement  of  copyright  infringement.  The  court  held  that  the  Lime  Wire  had 
intentionally  encouraged  direct  infringement  of  the  plaintiffs’  copyright  by  users  of  Lime  Wire 
by  distributing  and  maintaining  the  service.  The  judgment  was  based  on  4  factors  that,  when 
considered  together,  establish  an  intent  to  induce  infringement: 

(1)  LW's  awareness  of  substantial  infringement  by  users;  (2)  LW's  efforts  to 
attract  infringing  users;  (3)  LW's  efforts  to  enable  and  assist  users  to  commit 
infringement;  (4)  LW's  dependence  on  infringing  use  for  the  success  of  its 
business;  and  (5)  LW's  failure  to  mitigate  infringing  activities.37 

(c)  BMG  v.  John  Doe 

On  the  Canadian  front,  the  much-anticipated  decision  by  the  Federal  Court  of  Appeal  in 
the  case  of  BMG  Canada  v  John  Doen  was  released  on  May  19,  2005.  The  court  upheld  the 
Motion  Judge’s  decision39  to  dismiss  a  motion  put  forward  by  various  Canadian  record 
companies  for  the  disclosure  of  user  information  from  five  internet  service  providers  (ISP).  The 
record  companies  had  moved  to  compel  the  ISPs  to  disclose  the  identities  of  29  internet  users 
who  had  allegedly  each  uploaded  to  the  internet  more  than  1000  masters,  over  which  the 
producers  held  copyright, 

The  Federal  Court  of  Appeal  echoed  the  concerns  of  the  Motions  Judge  regarding  the 
privacy  of  individual  internet  users,  pointing  out  that  the  sole  evidence  linking  the  pseudonyms 
of  the  internet  users  to  their  corresponding  IP  addresses  was  based  on  hearsay  and  therefore 
inadmissible  for  want  of  reliability.  The  risk  that  innocent  internet  users  might  have  their 
privacy  unduly  invaded  and  be  wrongfully  subjected  to  litigation  outweighed  the  public  interest 
in  disclosing  the  identities  of  the  alleged  infringers  so  that  the  recording  companies  could  name 
them  in  a  lawsuit.  The  Court  did  not  rule  out  the  possibility  that  the  privacy  interests  of 
individuals  could  be  outweighed  by  the  public  interest,  but  held  that  in  order  to  tip  the  balance,  a 
careful  investigation  and  solid  evidence  were  required. 

At  the  same  time,  the  Federal  Court  of  Appeal  reined  in  some  remarks  made  by  the 
Motions  Judge  regarding  what  constitutes  infringement  under  the  Copyright  Act.  The  Motions 
Judge  in  this  case  had  struck  a  blow  to  the  anti-piracy  movement  in  holding  in  obiter  dicta  that 
downloading  a  song  for  personal  use  would  not  constitute  an  infringement  under  the  Act.40 
Further,  he  held  that  placing  a  song  onto  a  shared  directory  accessible  by  P2P  users  would  not 


36  Arista  Records  v.  Lime  Group ,  No.  l:06-cv-5936-KMW,  U.S.  Dist.  Ct.,  Southern  District  of  New  York,  May  11, 
2010. 

37  Ibid,  at  para.  57. 

38  BMG  Canada  Inc.  v.  John  Doe  2005  FCA  193. 

39  BMG  Canada  Inc.  v.  John  Doe  2004  FC  488  [BMG  2004], 

40  Supra  note  1 1  at  para.  25. 
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constitute  the  “distribution  of  unauthorized  copies  of  sound  recordings”  or  the  “authorization  of  a 
reproduction  of  a  sound  recording”  and,  therefore,  would  not  be  contrary  to  the  Act.41 

In  contrast,  the  Federal  Court  of  Appeal  held  that,  rather  than  a  blanket  exemption  for  any 
kind  of  private  copying,  the  exemption  described  in  subsection  80(1)  of  the  Copyright  Act  for  the 
private  copying  of  audio  recordings  is  only  available  in  certain  tightly  defined  circumstances  and 
only  if  all  the  requirements  have  been  met.  Accordingly,  the  Court  held  that  if  the  users  were  not 
using  an  ‘audio  recording  medium’  to  copy  and  share  their  digital  music  files,  then  the  defence 
of  private  copying  would  not  be  available.  Further,  the  Court  questioned  the  Motions  Judge’s 
conclusion  that  there  had  been  no  ‘distribution’  within  the  meaning  of  the  Act  so  as  to  constitute 
infringement,  finding  instead  that  the  users’  act  of  copying  songs  onto  their  shared  directory 
could  constitute  “a  positive  act”  authorizing  the  unlawful  distribution  of  copyrighted  works.  In 
the  end,  the  Federal  Court  of  Appeal  dismissed  the  appeal  without  prejudice. 

2.  Bit  Torrent 

In  an  effort  to  avoid  the  legal  pitfalls  of  Napster,  Grokster,  and  KaZaA,  newer  software 
has  been  developed,  most  notably  Bit  Torrent.  Bit  Torrent  sharing  does  not  use  a  central  server 
like  other  file  sharing  networks  and  it  allows  users  to  download  files  at  incredibly  fast  speeds  due 
to  swarming;  users  download  pieces  of  their  desired  file  from  every  other  user  on  the  network 
who  has  that  file,  thereby  sharing  bandwidth  and  avoiding  a  bandwidth  bottleneck  at  the  original 
file  host.  For  the  music  industry,  the  measure  of  concern  has  grown  from  not  how  many 
individual  songs  a  user  can  download  illegally,  but  how  many  albums,  and  even  DVD-quality 
music  videos  can  be  swapped.42 

3.  Digital  Rights  Management  (DRM) 

Apart  from  litigation,  some  record  labels  have  attempted  to  fight  piracy  by  installing 
defensive  software  on  distributed  music  to  prevent  copying.  This  is  called  “digital  rights 
management,”  or  DRM.  DRM  efforts  have,  to  some  extent,  been  met  with  disapproval  by 
users  43  In  2005,  Sony  BMG  released  fifty-two  CDs  with  the  labels  “Content  Enhanced  and 
Protected.”  The  songs  on  these  CDs  could  not  be  copied  more  than  three  times.  The  CDs 
themselves  could  only  be  played  on  a  computer  by  installing  a  special  media  player.  Embedded 
within  the  player  was  rootkit  technology,  which  enabled  the  CD  protecting  software  to  hide 
within  a  user’s  computer.  However,  the  rootkit  technology  also  allowed  spyware,  viruses,  and 
worms  to  hide  in  users  computers  as  well.  Other  software  embedded  on  the  CD  transmitted  user 
information  (such  as  Internet  Protocol  addresses)  to  Sony  BMG  for  market  research  purposes. 


41  Ibid  at  para.  26 

42  Bit  Torrent  is  especially  threatening  to  the  motion  picture  industry,  which  has  repeatedly  attempted  to  shut  down 
torrent  websites.  (The  most  notable  being  the  now  defunct  http://www.suprnova.org).  Warner  Bros  recently 
announced  that  it  would  be  teaming  up  with  the  makers  of  Bit  Torrent  to  provide  movies  on  their  website  for 
download  for  the  price  of  a  DVD,  as  well  as  TV  episodes  for  S1US  per  download. 

43  Many  experts  contend  that  DRM  techniques  such  as  encryption  are  mostly  useless:  if  a  defence  is  built,  there  will 
most  likely  be  someone  out  there  that  will  defeat  it  and  make  it  available  for  dissemination.  See  Peter  Biddle,  Paul 
England,  Marcus  Peinado,  and  Bryan  Willman  “The  Darknet  the  Future  of  Content  Distribution,”  Microsoft 
Corporation,  2002  ACM  Workshop  on  Digital  Rights  Management,  November  18  2002.  Originally  published  at 
<http://crvpto.stanford.edu/DRM2002/prog.html.>  last  viewed  on  October  12,  2010. 
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When  this  other  software  was  discovered,  consumers  were  outraged.  Attempts  by  Sony  BMG  at 
damage  control  were  unsuccessful:  a  patch  that  was  supposed  to  remove  the  rootkit  software 
was  ineffective,  and  installed  software  that  was  even  more  difficult  to  remove.  In  the  end,  the 
label  was  forced  to  make  the  unprecedented  move  of  recalling  its  CDs  from  the  shelves  right 
before  the  crucial  Christmas  season.  To  make  matters  worse  for  Sony  BMG,  a  class  action  suit 
was  launched  and  ultimately  settled  in  May  2006,  allowing  some  class  plaintiffs  to  download 
songs  from  the  Sony  website  for  free.44 

DRM  software  can  be  used  to  prevent  owners  from  copying  or  freely  using  a  digital  file 
across  multiple  devices.  This  potential  has  led  to  debate  regarding  the  proper  use  of  DRM.  In 
response,  Apple  now  offers  over  two  million  tracks  featuring  DRM-free  music.  The  DRM-free 
versions  are  being  sold  for  $0.99  US,  the  same  price  as  DRM  versions  once  cost.45  This  move 
by  Apple  is  important  in  many  respects.  Consumers  will  be  able  to  play  music  from  iTunes  on 
many  digital  players  and  not  merely  the  iPod,  and  offering  DRM-free  songs  could  give  the  Apple 
more  credibility  with  European  regulators  lobbying  for  iTunes  to  open-up  to  third-party 
hardware  makers.46  Subsequent  to  this  change,  the  industry  has  followed  Apple’s  lead  and  other 
music  distributors  now  release  DRM-free  files.  On  May  20,  2008,  Napster  announced  that  all  of 
its  download  sales,  totalling  over  six  million  tracks,  will  be  DRM-free. 

4.  Counterfeiting 

According  to  the  Canadian  Recording  Industry  Association  (CRIA),  sales  of  CDs,  music 
DVDs  and  other  “physical”  music  formats  fell  1 6  percent  for  the  1 1  months  ended  November 
20  07.48  Internet  file-swapping  and  the  availability  of  counterfeit  CDs  and  DVDs  are  two  key 
factors  linked  to  this  decline.  The  CRIA  has  argued  that  rampant  counterfeiting  undermines  the 
integrity  of  the  Canadian  marketplace  and  its  “capacity  to  innovate  and  compete”.49  The 
Organisation  for  Economic  Co-operation  and  Development  (OECD)  concluded  that  due  to 
modern  technology,  there  has  been  an  unprecedented  level  of  production,  a  decreased  cost  of 
piracy  and  improved  quality  of  the  pirated  materials.50  The  drop  in  sales,  the  reduction  in  the 
income  of  individual  artists,  and  major  job  cutbacks  in  the  industry  are  just  a  few  examples  of  the 


44  See  <http://www.efF.org/casRs/sonv-bmg-litieation-info/attachments/settlement-agreement>  last  viewed  on 
October  12,  2010.  Computer  experts  are  accusing  the  new  Urge  service  of  doing  the  same  thing,  see 
<httn://www. zdnet.com/blog/btl/resisting-the-urge-mtvs-urge-that-is/3082>  last  viewed  on  October  12, 2010. 

45  “iTunes  Plus  Now  Offers  Over  Two  Million  Tracks  at  Just  99  Cents”,  see 
<http://www.apple.com/pr/library/20Q7/10/17itunes.html>  last  viewed  on  October  12,  2010. 

46  Greg  Sandoval,  “Will  the  music  industry  dance  again  to  Apple’s  tune?”  (CNET,  May  31,  2007),  see 
<http://news.com.com/Will+the+music+industrv+dance+again+to+Apples+tuen/2 100-1 027  3-6187666.html>  last 

viewed  on  October  12,  2010. 

47  “Napster  Launches  World’s  Largest  MP3  Store  Featuring  6  Million  Tracks”,  see 

<http://www.businesswire.com/portal/site/home/permalink/7ndmViewI d=news  view&newsld=20080519006734&n 

ewsLang=en.>  last  viewed  on  October  12,  2010. 

48  “Nielsen  SoundScan  Figures  Confirm  Canada’s  Weak  Digital  Music  Market  and  the  Sharp,  Ongoing  Decline  in 
Overall  Recorded  Music  Sales”  (Canadian  Recording  Industry  Association,  Jan  4,  2008),  see 
<http://www.cria.ca/news/08-0 1  -08  n.php>.  last  viewed  on  October  12,  2010. 

49  Graham  Henderson,  A  Road  Map  For  Change:  Taking  Action  Against  Counterfeiting  and  Piracy  to  Secure 
Canada’s  Future  Prosperity,  February  27,  2007,  p.4. 

50  “The  Economic  Impact  of  Counterfeiting”  1998,  see  <www.oecd.org/dataoecd/l  1/1  l/2090589.pdf>  last  viewed 
on  October  12,  2010. 
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negative  impact  that  counterfeiting  has  on  the  music  industry.  Groups  such  as  CRIA  are  now 
calling  for  government  policies  to  prevent  counterfeiting  through  the  use  of  measures  such  as 
DRM  technology. 

5.  Proposed  Copyright  Reform 

On  January  2,  2010,  Bill  C-3251  was  introduced  by  the  Government  of  Canada  as  a 
proposed  law  to  amend  the  Canadian  Copyright  Act.  The  purpose  of  the  amendments  is  to 
address  the  challenges  and  opportunities  presented  by  the  digital  age  in  accordance  with 
international  standards  as  set  forth  in  WIPO  Internet  Treaties.52 

Amongst  the  proposed  changes  contained  in  Bill  C-32,  the  following  amendments  are 
particularly  important  in  terms  of  their  potential  effects  upon  the  music  industry: 

(a)  Private  Use  Exceptions 

(i)  Time  Shifting  Exception:  An  exception  would  be  created  allowing  users  to  make 
copies  of  copyrighted  material  for  listening  and  viewing  at  a  later  time. 

(ii)  Format  Shifting  Exception:  An  exception  would  be  created  to  allow  users  to 
transform  copyrighted  materials  into  different  digital  formats. 

(iii)  Private  Use  of  Music  Exception:  An  exception  would  be  created  to  allow  users 
to  copy  legally  acquired  sound  recordings  to  each  separate  device  they  own 
provided  the  user  has  not  circumvented  a  technological  measure  or  digital  lock  to 
make  the  copy. 

(b)  New  Rights  and  Protections 

(i)  Making  Available  Right:  It  would  be  illegal  to  make  a  copyrighted  work 
available  for  copying  without  the  authorization  of  the  copyright  owner. 

(ii)  Reproduction  Right:  It  would  be  illegal  to  directly  or  indirectly  reproduce  a 
copyrighted  performance  without  the  authorization  of  the  copyright  owner. 

(iii)  Moral  Rights:  Performers  would  be  granted  moral  rights  in  their  performances. 

(iv)  Rights  Management  Information:  Bill  C-32  would  protect  against  the  removal 
or  alteration  of  information  which  identify  rights  holders  and  outline  copyright 
restrictions  on  works. 

(v)  Technological  Measures:  Bill  C-32  would  make  it  illegal  for  users  to  circumvent 
technologies  that  control  access  to  protected  material. 


51  Bill  C-32,  Copyright  Modernization  Act,  3rd  Sess.,  40lh  Pari.,  2010. 

52  Questions  and  Answers,  Copyright  Modernization,  see  <http://www.ic.gc.ca/eic/site/crp- 
prda.nsf/eng/hj-pOl  153.html#amend>  last  viewed  on  October  12,  2010. 
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(c)  Liabilities 

(i)  Limited  Liability  for  Statutory  Damages:  There  would  be  limited  liability  in 
the  form  of  a  fixed  amount  ranging  from  $100  to  $5  000  for  all  private,  non¬ 
commercial  infringements  identified  in  a  lawsuit. 

(ii)  Internet  Service  Provider  Liability:  Internet  service  providers  would  be  legally 
obligated  to  forward  copyright  infringement  allegations  to  subscribers  and  to  keep 
a  record  of  information  which  would  enable  the  identification  of  the  subscriber 
engaged  in  the  alleged  infringing  activity. 

D.  Ringtones  and  Ringtunes 

Another  recent  innovation  has  been  the  development  and  sale  of  ringtones  and  ringtunes. 
(Ringtunes,  also  known  as  mastertones,  are  a  more  sophisticated  type  of  ringtone:  they  are 
actual  copies  of  master  recordings  for  individual  cell  phone  users).  End  users  order  ringtones 
from  carriers  (e.g.  Bell  Mobility,  Telus  Mobility),  by  accessing  the  carrier’s  websites  via  the 
users  handset  or  personal  computer.  The  carrier’s  websites  provide  the  necessary  links  to  allow 
end-users  to  access  the  ringtone  catalogue  available  for  the  end-user’s  particular  handset.  The 
ringtone  is  delivered  after  the  ringtone  supplier  receives  payment  from  the  end-user. 

Ringtones  have  emerged  as  a  significant  revenue  generator.  In  Canada,  handsets  will 
only  play  ringtones  provided  by  carriers  or  third-party  suppliers,  thus  ensuring  available 
ringtones  are  legitimate  and  paid  for,  unlike  in  Europe,  where  an  open  market  to  a  variety  of 
suppliers  is  available.  Ringtones  are  much  more  expensive  than  downloads  at  iTMS  (ringtones 
are  $2  for  a  20  second  clip),  and  most  importantly,  do  not  face  competition  from  piracy. 
Universal  Music  Group  and  Warner  Music  Group  have  entered  into  an  agreement  with  Sprint  to 
make  select  songs  available  for  downloadable  purchase.  Further,  Sony  BMG  has  a  licensing  deal 
with  Zingy,  a  New  York-based  provider  of  ringtones  and  wireless  services.  In  Canada, 
MuchMusic  has  recently  partnered  with  Rogers  Wireless  to  create  the  MuchPhone,  a  pay-as-you- 
go  service  that  gives  subscribers  access  to  MuchMusic  video  clips  and  ringtones,  ringbacks  and 
ringtunes.  Apple  and  Motorola  launched  an  iTunes  ready  phone  in  2005,  but  it  was  not  very 
successful.  In  2007,  however,  Steve  Jobs  announced  Apple’s  release  of  the  iPhone,  which 
integrates  iPod,  cell  phone,  and  internet  communications  into  one  device.  These  partnerships 
and  integrated  technologies  are  the  future  of  mobile  media  and  will  have  interesting  implications 
for  recording  contracts,  particularly  in  terms  of  how  artists  are  compensated. 

Recognizing  this,  SOCAN  filed  a  tariff  on  ringtones  in  2003  in  respect  of  the  right  to 
communicate  musical  compositions  by  telecommunication.  Tariff  24,  as  it  is  known,  came  under 
opposition  from  various  groups  such  as  wireless  carriers,  who  opposed  the  tariff,  arguing  that  the 
transmission  of  a  ringtone  was  not  a  ‘communication  to  the  public’.  The  Copyright  Board  made 
a  decision  to  approve  the  tariff  in  2006,  allowing  SOCAN  to  collect  royalties  for  the 
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telecommunication  of  musical  compositions  in  ringtones.53  It  made  three  important  findings  in 
regard  to  ringtones: 

(i)  a  ringtone  is  a  “substantial  part”  of  a  musical  work  because  it  is  intended  to  be  the 
best  representation  possible  of  the  original; 

(ii)  the  communication  of  a  ringtone  is  a  “communication  to  the  public”  because  it  is 
intended  to  be  received  by  members  of  the  public;  and 

(iii)  there  should  be  no  distinction  on  tariff  rates  between  ringtunes  and  ringtones  in 
respect  of  their  use  of  the  musical  composition. 

The  Copyright  Board  set  the  tariff  rate  at  6%  of  the  price  paid  by  a  subscriber  for  a 
ringtone  (with  a  minimum  of  $0.06  per  ringtone).  This  rate  is  currently  the  highest  in  the  world; 
foreign  countries  charge  an  average  rate  of  approximately  3%.  However,  it  is  important  to  note 
that  the  decision  only  dealt  with  communication  of  musical  compositions  and  not  licences  to 
reproduce  the  performers’  performance  and  the  sound  recording,  or  the  right  of  remuneration  for 
the  communication  of  the  sound  recording. 

E.  Digital  (Satellite)  Radio 

Unlike  traditional  analog  radio,  satellite  radio  provides  a  digital  signal  to  a  receiver  from 
space.  The  digital  signal  has  certain  advantages,  such  as  clarity  and  the  inclusion  of  information 
such  as  song  title  and  the  name  of  the  artist.  The  listener  pays  a  monthly  subscription  fee  for 
access  to  the  digital  channels.  In  Canada,  three  network  providers  have  been  given  licences  by 
the  CRTC  to  operate:  Sirius,  XM  Canada,  and  CHUM,  although  only  Sirius  and  XM  are 
presently  operational.  Furthermore,  Sirius  and  XM  have  concluded  a  merger  on  July  29,  2008, 
creating  a  single  satellite  radio  giant  named  Sirius  XM  Radio54.  However,  the  future  of  the 
company  remains  in  doubt  because  of  an  announcement  in  February,  2009,  that  Sirius  XM  Radio 
is  preparing  for  a  possible  bankruptcy  filing55.  In  2006,  both  Sirius  and  XM  introduced  mobile 
digital  receivers.  These  digital  receivers,  such  as  the  S50  (Sirius),  Inno  (Pioneer),  and  Helix 
(Samsung)  can  record  songs  directly  from  digital  transmissions  and  store  them  on  the  player  for 
later  listening,  but  these  songs  cannot  be  transferred  to  a  personal  computer.  XM  and  Sirius 
together  have  a  subscription  base  of  10  million  listeners,  and  many  automobile  makers  have 
integrated  digital  radio  into  their  basic  packages. 

Digital  receivers  have  come  under  scrutiny  from  the  RIAA.  Both  Sirius  and  XM  were 
sued  for  copyright  infringement:  although  both  companies  have  paid  royalties  for  the  songs  they 
play  on  the  radio,  the  RIAA  contends  that  they  have  not  paid  royalties  for  the  physical  copying 
of  the  recordings.  Sirius  settled  in  March  2006,  severely  restricting  the  functions  on  its  digital 
players  and  paying  an  undisclosed  sum  to  the  four  major  record  labels.  The  suit  against  XM  was 


53  Copyright  Board  of  Canada  -  Decision  on  SOCAN  Tariff  24  (2003-2005)  Ringtones,  see  <http://www.cb- 
cda.gc.ca/decisions/music-musique-e.html>  last  viewed  on  October  12,  2010. 

54  “Sirius  completes  acquisition  of  XM”,  see 

<http://www.reuters.com/article/industrvNews/idUSN2926292520080729>  last  viewed  on  August,  1 1,  2010. 

55  “Sirius  XM  Prepares  for  Possible  Bankruptcy” 

<http://www.nvtimes.eom/2009/02/l  1/technology/companies/l  lradio.htmll>  last  viewed  on  October  12,  2010. 
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filed  in  May  2006  and  the  RIAA  claims  damages  of  $150,000  per  recording.  Despite  Sirius’ 
decision  to  settle,  many  commentators  believe  that  the  RIAA’s  case  is  not  strong.  They  argue 
that  individuals  have  been  able  to  record  radio  play  for  decades  under  American  fair  use 
provisions.  If  the  RIAA  prevails,  this  may  have  serious  repercussions  for  not  only  the  music 
industry,  but  the  television  and  cable  industries  as  well. 

V.  CONCLUSION 

The  nature  of  the  music  industry  does  not  generally  lend  itself  to  “cut  and  dried” 
scenarios.  Those  wishing  to  exploit  music,  whether  for  profit  or  not,  must  deal  with  a  host  of 
legal  issues  regarding  ownership  and/or  use  of  the  myriad  of  rights  in  both  recordings  and 
compositions.  Moreover,  the  industry  is  continuously  evolving  and  the  development  of  new 
distribution  platforms  has  caused  music  businesses  to  rethink  the  utility  of  traditional  means  of 
profit  and  to  broaden  their  scope  of  creativity  with  respect  to  how  new  avenues  of  exploitation 
can  be  employed  and  advanced.  As  the  technology  and  means  of  commoditizing  music  expand, 
so  too  does  the  complexity  of  legal  issues  underlying  the  industry.  A  music  lawyers’  role  will 
evolve,  but  the  job  will  remain  the  same:  to  protect  the  copyright  in  the  compositions  and 
recordings  made  by  the  talent  that  make  up  the  industry. 
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